T AT AT
AT UG FqauFad f39mr, 3090

TSI $r 39eTr fF aar R g g = & wey & Qe gan & Faa e
gfafa Rar-Fat && 3Ra @ckr et

Hfderer fadys S10 Gy FRA9 A IR HfAHT @ I FwIw

TWTF: 20 HS, 2017

3 R & ToTdTeT A TH A8 of 3R U &1 Ad9fdd fQene T 7 aAdr faue gof &t
AT A F AT W Qe @ A Fe g FATT T W FAY FFd F g 30eT B g F
YT Fem & g godh afAfa ar-ffee =& sq vy 7 3fa [ e Tsgurer F1 Aeer &
o fadare furer @ 3reast ganr Aaufea faurT @em & Aar fa g &t e s sadiiEs
fReual & fawey §l

TSI o Fel § fh AT dee & 3Wed Aderiod e qem & dar el aof a1 9@
HYAT AGfAAIIT IHETET G@RT HHAAT F A & IR H 3R TG H AT d IOART IR HeA9T-37e0eT
aRUEr & T R Teh FEISE, HIAUAEFAT T TIEYT dlhclitaeh GRUET T g Shar & o |emm
afga e & e voat &7 Fue gemsit F o 3eaRd &9 F 39ARY S W &1 3eeia der &
a¥ 1957 ¥ 39 o el 3T W HAQUT FRAfA AT HOARN I 3refer-3rerer aRUE W FAAA ofer qh
AR 38 AT # IR qeA A o v gEase aRUrE T A S Heh, S el 3R AT A $dAT
& IHTET

A Agw o Aar gfauer # FadAe U qer emet cart JAAT F & GO A A &
TATcorstl HHAT Gishar & faQIws va qd #grafad (el HemM) 3100 AT A0 HIY & GUH Ired
fohar 7| 37150 9T & 39 WA H AET T O T g3t i Tuse fhar § &,

(1) TguTel AT faeTel HUSH & 3ifFeel 3T gl &1 WA & 3fese 168 & AR, U
e Hvse Toadre, faeure gRve vd faue |em @ qoi giar &1 Tsgue Hiaure & 3iede 175(2) &
AT AT & Sl TeaAl B FAT-HAT W HEORISATHAR 3T Hl HST Thel

(2) oA faure | 37eTaT ganT Adr O o @ HTAAT FAT STegarstt # fordr am
fAoia &1 fadae faurer @em sieaer S & a9 1fsa faurer @em &1 @eed off o fadifad gam &), &t
Sar AU gof @ ARATT T & o T fFensT q@ew rewer & O o & anfled an

Sea@ely § fh faue @ afudred 3O OGS (WEET 3T G@RT 27 A, 2017 &
g Sy dr g o & FAqurisa 1747 faureT | & fod A g dfdee AUl @ Aar A g
& & 7 fFaa ear = gl

TSI o 1647 faure @ & fqensy @efm 37egat @y 1747 faure @ & oAar e g &r
AT fod S A 3EdUAS U ARG I §F CHRA F1 AU & 3eese 175(2) ddd
Agafed faurs T & fSarTy 28 AR, 2017 U9 30 AR, 2017 H T For |

TSI o fauTeT T &7 # 39e T2 H HgT A7 ToF FadAeT faureT o egaT ganr 1637
e @amr & 3 FRREE 27 AR, 2017 T AGfSd 1747 @aa Tom & v st I3 Midee ey,
Hery faeleT §T Ud SiaT FATSEEr 9rél &1 27 A, 2017 AT AU go & ®7 F AT = 8
foT a1v Aot & Serditye td @dunfee e & R W Fauisd U g3 far Y| 3 T8
Y ohgT T 1952 & 319 doh IIfod 17 faemer @m & 1957, 1985 2T 1997 H siar faviel g &r 31fdara
F & AU Aqerfea faureT e egst ganr & foam R § Sefe AW 14 faure wem A tar ¥
frar amar ot & RfaeEaa a@r an

TSI o 30 g HEA H AU HIHT o HEEIIUT T €A IThdH AT SaRT Hicdad
FeROT & FEI-EAY W i Y R wifauiae faftr f 3R smpse aRa gd wer or Al g
# Ffduwd gwoit A Fo @Gug d@fdue sar @A & gfage fom a@r g g6 YeR &




raifatntae/3ifafte o @ g sraifauniaew/sifafte o o= g & dr 3ERoi eseed & &9 &
S fhaT S Fehel & 3R o & W Tseled H GiauE/fAfr & araer & faula o 9 Ao
dY SENE g & UgF fRAT ST @ehaT g1 @l el AU @ AfeR vk 3fd Aot @@l Aen o
HHdT & (two wrongs never make a right) | TfaensT 372rar fAfY & 3eaela S FF rgar @i yoger 7 &
aﬁﬁmmm%sﬁwﬁwﬁsﬁﬂﬁﬁmmm% (what could not be done directly, could also
not be done indirectly) |

AdeT & fF 17 AT, 2017 &1 1647 AU T T @AEeT g I™AT AT AT 22 AN, 2017 FH
TSI A 1787 faemer @om &g Wed TNt 1 Agerd fohar ar| -1 faurer qem & gy Jo 28 A,
2017 &1 glelt A W] 80 Y9 & 1691 faerer §eMm & 3eqaT qary 27 A, 2017 H1 fIureT HT HeET
TG AdT FATSAET Iref 4 qaAenfaee ey & aAar A g & ®9 &7 3ifFara fFar = an

aAte: 310 FHTY €0 HIAY § e HHAT A1 H el g
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OPINION
( Confidential)

1.The Querist in this case is Hon'ble Shri Ram Naik, the Governor of Uttar
Pradesh.

Opinion is sought on the Speaker of the previous Vidhan Sabha issuing orders
recognising someone as the Leader of Opposition in the new house after
election.

It may be stated at the outset that the OPINION hereby given is based strictly on
the facts of the case and copies of documents provided by the Hon. Governor's
Office.

FACTS
1. Facts of the case may be flagged as follows :

(i) At the recently concluded elections to the U.P. Vidhan
Sabha, the erstwhile ruling (Samajvadi) party was reduced to
a minority with majority of its candidates, including the then
Speaker, having lost.



(ii) The sixteenth Vidhan Sabha of U.P. was dissolved on 17.
3. 2017. The newly elected seveteenth Vidhan Sabha was
convened to meet on 28.3. 2017.

(iii) As early as on 22.3. 2017 itself, the Hon'ble Governor
appointed a pro-tem Speaker to take over the office when it
falls vacant and discharge its responsibilities till the election
of the new Speaker by the House.

(iv) According to a press note issued by the Vidhan Sabha
Secretariat on 27. 3. 2017, a member of the new House and
the leader of the Samajvadi Legislature Party was recognised
as the Leader of Opposition w.e.f. that date
under the U.P. State Legislature (Emoluments and Pension of
Members) Act, 1980.

(v) On 28.3.2017 and 30.3.2017, the Hon'ble Governor sent
to the Vidhan Sabha two messages under article 175(2) of the
Constitution asking the House to consider "whether the
outgoing Speaker of the 16th Assembly should have
recognised the LOP for the newly constituted 17th assembly
or the LOP for the new/17th Assembly ought to have been
recognised by the new Speaker" who was elected on 30. 3.
2017.

(vi) Past practice in the U.P. Vidhan Sabha in the matter of
recognition of LOP by the outgoing or the new Speaker has
not been consistent.

DOCUMENTS

3.(i) Press Note issued by the Vidhan Sabha Secretariat announcing the
recognition of a member of the new House as the Leader of Opposition in the
17th Vidhan Sabha on 27.3.2017 w.e.f. that date

(i1) Governor's Message under article 175(2) dated 28.3.2017
(iii) Governor's Message under article 175(2) dated 30.3.2017
(iv) An 'informal' note in support of the recognition of the LOP for the [7th
Vidhan Sabha by the Speaker of the 16th Vidhan Sabha. (The note raises

several questions in regard to the constitutional legitimacy of the Governor
sending the two Messages under article 175(2) of the Constitution).

(v) U.P. State Legislature (Emoluments and Pension for Members Act, 1980
and subsequent Amendment Acts



(vi) U.P. State Legislature (Facilities for Leader of Opposition) Rules, 1981.

(vii) Governor's order appointing a member of the 17th Assembly as Speaker
pro tem under article 180(1), 22.3.2017.

(viii) U.P. State Legislative Assembly, Rules of Procedure and Conduct of

Business

QUERIES

1. The Queries that arise may be formulated as follows :

(1) Whether the Governor can send a Message to the House
under article 175(2) in the matter of recognition of LOP by
the Speaker or he is barred from doing so because recognition
of LOP is not connected to the conduct of business of the
House ?

(ii) Whether the Governor's power under article 175(2) can be
exercised only on the "aid and advice" of the Council of
Ministers or the Governor can take the decision in his
discretion ?

(ii1) Whether the Governor, under article 175(2) can send a
Message only in a matter pertaining to the business of the
House and whether recognition of LOP is covered ?

(iv) Whether it is "constitutionally necessary" for a newly
elected member to be recognised as LOP before commencing
oath taking by the members and even before the election of
the Speaker ?

(v) Whether it is in order for the Speaker of the dissolved
Assembly to recognise the Leader of Opposition in the newly
elected Assembly ?

ANSWERS

. To answer the queries seriatim :

(i) The Governor is not an outsider but an integral component
of the State Legislature. The U.P. State Legislature consists
of the Governor and the two Houses, viz. the Legislative
Assembly and the Legislative Council. (Constitution of India,
article 168).



Article 175(2) inter alia provides that the Governor may send
messages to the House or Houses in respect of a pending Bill
"or otherwise" and the House "shall with all convenient
despatch consider" the matter. The term "or otherwise" is
very wide and may cover any reasonable matter. If it is taken
to be confined to matters of similar nature (ejusdem generis)
and recognition of LOP is said to be barred from these
messages on the ground of its not being connected with the
conduct of the business of the House, it should suffice to
draw attention to the Allahabad High Court judgement cited
by the authors of the "informal" note themselves. What is not
reproduced by them , however, is the portion which
categorically lays down that recognition of LOP is "a
function which relates to the conduct of business of the
House". (Kailash Nath Singh v. Speaker AIR 1993
Allad.334). It is important to make a distinction between the
procedure and proceedings of the House on the one hand and
conduct of its business on the other.Thus, "when the Speaker
accords recognition to a member of the House as LOP, he
exercises power with respect to conduct of business of the
House".

Even common sense would dictate that as an essential
constituent parof the legislature, the Governor has the basic
right to suggest "consideration" of any matter. Seeking
consideration is not tantamount to interfering with the
functioning of the House or it's freedom to take any decision
in the matter. All that article 175(2) provides for is
consideration "with all convenient despatch". In the instant
case also, the Governor asked only for consideration in the
interest of building healthy and consistent traditions.

While interpreting article 175(2), the courts have gone so far
as to hold that where the Governor while summoning the
Assembly sends a message to the House prescribing the
agenda, this has to be treated as a directive. No doubt, it is for
the Speaker to preside over the sittings and transact the
business but he cannot act contrary to the mandate issued by
the Governor under article 175(2). It is the primordial duty of
the Speaker as the holder of office under the Constitution to
obey such a mandate and act in accordance with the itemised
agenda therein ( K.A. Mathialagan v. P. Srinivasan, AIR
1973 Mad.371).



Analogous provision in respect of the President is article
86(2). When a message from the President for the House is
received by the Speaker, he is required to read the message to
the House and give necessary directions in regard to the
procedure to be followed for the consideration of matters
referred to in the message. In giving these directions, the
Speaker is empowered to suspend or vary the rules to such an
extent as may be necessary (Rule 23 of the Rules of
Procedure and Conduct of Business). When the President
wrote to the Speaker about a letter written by him to a
Minister asking him to correct a statement made by him in
the House, the Minister was obliged to clarify the position
(LS Deb.,25.7.1989, c¢c.367-69).

It may be added that the Governor is entitled to expect early
consideration of his message but each House of Legislature is
master of its procedure ( art. 208) and to take decisions
freely. The proceedings and procedure of the House are to be
regulated by the Speaker/Presiding Officer. The Governor
cannot constitute himself into a court of appeal over the acts
of the Speaker or decisions of the House. The Constitution
does not give to the Governor any authority to declare an act
of the Speaker unconstitutional or to reverse a decision of the
House on grounds of procedural irregularity etc.
(See Subhash C Kashyap, Parliamentary Procedure,
Universal, New Delhi, 3rd Edn., 2014, Chap. 8 and
Constitutional Law of India, Universal, Lexis-Nexis, New
Delhi, 2nd Edn., 2015, Vol. 2, pp.1000-01).

(ii) Article 163 of the Constitution provides for a Council of
Ministers to aid and advise the Governor in the exercise of
his functions except in so far as he is required to act in his
discretion. The "informal" note tries to make the point that in
article 175(2), the Governor is not stated to be required to act
in his discretion. It is true that like the President, the
Governor is expected to be only a constitutional head largely
acting on the aid and advice of the Council of Ministers. But,
apart from matters in which a Governor may be specifically
required by the Constitution to act in his discretion, there are
many areas in which a Governor has inevitably to act on his
own and without the aid and advice of the Council of
Ministers. Under article 159, every Governor has to take an
oath to preserve, protect and defend the Constitution. He is,
therefore duty bound to keep an eye on whether the
Government of the State is being carried on in accordance
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with the Constitution. In case of failure of constitutional
machinery, he has to make a report to the President and
sometimes may have to recommend promulgation of
President's Rule under article 356. Obviously, this cannot be
done on the advice of the Council of Ministers. Similarly,
under article 200, when a Bill passed by the two Houses is
presented to the Governor for his assent and he decides to
reserve the Bill for the consideration of the President, he,
verily, may not be acting on the advice of the Council of
Ministers. Also, under article 164, it is one of the functions of
the Governor to appoint the Chief Minister. Can he do so on
the advice of the out-going cabinet and CM who may have
lost in a vote of no-confidence or at the general election ?
Such instances can be multiplied where the Governor has
necessarily to act in his discretion without it being mentioned
specifically. It is conceivable that a Governor, in his
discretion, may also find it necessary to send some message
for the consideration of the House. It is not known whether in
the instant case, the Governor was acting on the advice of the
Council of Ministers or in his discretion. Perhaps, it can be
presumed that he was acting on such advice. In any case,
article 163(2) and (3) , as a matter of abundant caution, make
it clear that "if any question arises whether any matter is or is
not a matter as respects which the Governor is by or under
this Constitution required to act in his discretion, the decision
of the Governor in his discretion shall be final, and the
validity of anything done by the Governor shall not be called
in question on the ground that he ought or ought not to have
acted in his discretion." Also, "The question whether any, and
if so what, advice was tendered by Ministers to the Governor
shall not be inquired into in any court. While in the case of
President, it was clarified by an Amendment that in the
discharge of his functions, he shall act on the aid and advice
of the Council of Ministers, quite significantly, no such
amendment was made in respect of the Governor.

(ii1) Please see (i) above. As stated, the message may relate to
any matter which the House may reasonably be expected to
consider. But, in any case, appointment of LOP is very much
a fit case as it is connected with the conduct of the business
of the House.

(iv) There is nothing in the Constitution or in any law or rule
that makes it obligatory to have a member recognised as the
Leader of the Opposition before oath-taking by the members
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of a newly constituted House after the election. So far as
precedents and past practices in this regard are concerned, in
U.P. these have varied and there has been no consistency.
Actually, article 188 requires every member before taking his
seat being administered an oath by the Governor or his
appointee.

It certainly makes no sense to insist that LOP in the new
House must take oath and be in position even before the
Speaker is elected and assumes office. The normal procedure
is that after assuming office, the Speaker receives requests for
recognition of parties and then the Leader of the largest party
in opposition is appointed as LOP. In the case of Lok Sabha,
it is laid down that recognition of a party only follows a
request made for the purpose. On recognition of a
parliamentary party, an announcement is made by the
Speaker in the House and information is published in the
Bulletin. The same is done in respect of a member recognised
as LOP.

Even though, in the instant case, there would have been no
difference in substance because the same member would have
been appointed, it was only proper that the function of
recognition of LOP in the new House was performed by the
Speaker of the House. The Speaker of the dissolved House
continuing in office only as a caretaker had no authority over
the members or matters of the new House.

(v) The point made in the "informal note" that the Speaker of
the 16th Assembly in U.P. may be considered to have
continued till 30.3.2017 has no legal validity. Article 179 is
very clear. It lays down that a member holding the office of
the Speaker shall vacate his office if he ceases to be a
member of the Assembly provided that on dissolution of the
House, he shall not vacate his office until immediately before
the first meeting of the Assembly after the dissolution.

The facts are that the Speaker of the 16th Assembly lost the
election and ceased to be member. He was not elected to the
17th Assembly. He should have immediately vacated the
office of the Speaker but for the poviso which required his
staying in office "until immediately before the first meeting
of the Assembly after the dissolution". Dissolution came on
17.3. 2017. The new House was summoned to meet on
28.3.2017. The first meeting of the new House was on
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28.3.2017. In the morning of the 28th, therefore, the Speaker
of the 16th Assembly vacated the office of Speaker and the
Speaker pro tem took over and continued until the new House
elected its Speaker on 30.3.2017. It would be most
incongruous to hold that during 28-30 March, there were two
Speakers co-existing - Speaker pro tem and the Speaker of
the dissolved House - or that the latter could be considered to
be a legitimate holder of the office during that period. Also, it
cannot be said that meetings of the House began only with
the address of the Governor as apart from oath-taking by
members, the election of the Speaker had also been
accomplished during the period.a

It is true and well-settled that after the election and the
constitution of the new Assembly, the Leader of the largest
party in opposition having the requisite numbers, is
recognised as LOP by the Speaker. But, quite clearly this
power vests only in the Speaker of the concerned Assembly
and a caretaker Speaker of an earlier Assembly cannot
exercise any such power over members of the new Assembly.
Even from the common sense angle, it is unthinkable to
regard it as legitimate for the Speaker of a dissolved
Assembly to interfere in the affairs of the new Assembly by
appointing one of its members as LOP. Constitutionally as
also in terms of parliamentary principles, it is impermissible.
If anywhere such a practice has been followed in the past, it
needs to be corrected and healthier traditions established. No
doubt, in parliamentary practice, past precedents have great
value but these cannot override constitutional provisions,
juridical prudence and ordinary sense. None of the cases cited
in the "informal note" have any pronouncement to the
contrary. It has to be remembered that all references to the
Speaker have to be to the Speaker of the concerned House
only and not to the caretaker Speaker of the dissolved
Assembly.

While concluding that the Caretaker Speaker of the dissolved
House was obviously ill advised to act in unwarranted haste
and without legitimate authority to recognise the LOP in the
new House, it needs to be stressed that initiative in the matter
should have better come from the Speaker of the new House
whose authority was transgressed. It was for him to take
remedial action. However, now that two messages have been
sent by the Governor raising valid points, it may be most



advisable to place them before the House so that appropriate
guidelines for future are laid down by the House.

Sd.Subhash C. Kashyap
5-6 May, 2017

Sent from my iPad

OSD to Hon'ble Governor Uttar Pradesh.



